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Abstract

Much as we desire not to have mishaps, we cannot avoid accidents; but we can
certainly minimise its occurrence. This is a research in one of the contributing
factors to structural failure: the design. It analyses the extent of contractor design
responsibility by providing the legal insight into the extent of liability for
contractors between two types of procurement contracts in Malaysia: the design and

build and traditional methods.

The focus of the research is on design liability in torts as this is where the
development of the case laws is more pronounced. Selected cases from the UK,
Canada, Australia and Singapore show that the courts readily emphasise liability
greater on design and build contractor, adopting the higher standard, compared to
the exercise of reasonable skill and care for the traditional contractor. Within the
setting of the design and build contract, the contractor owes the highest liability,
where fit-for-purpose liability is implied even in absence of the contractual
provisions. Their liability can extend even to the end user when latent defects
manifest themselves by the designer builder. The standard of care expected of the
consultant is limited to the exercise of reasonable skill and care, although

exceptions arise when fit-for-purpose liability can be transferred by the contractor.

The research concludes with the findings that the case law in Malaysia has not
developed as extensive as other jurisdictions in the commonwealth, placing
uncertainty of direction if ever a case on design failure undertaken by a contractor
comes to court. As such, the recommendations are for clear express contractual
provisions be made in the standard forms and awareness be raised among the
contractors, sub-contractors and the consultants for the design duties and

responsibilities to minimise occurrence of structural design failures.

iii-



Table of Contents

Acknowledgement. ii
Abstract JOOON |1
Table of Contents T |
List of Cases..... vii
CHAPTER ONE: THE PROPOSAL.....ccccovrnrnrinsnnsinninsessasssscsssasessacsesssassssesaess 1
1.1 INTrOAUCTION ..veiitiitieie ittt ettt b e ere b e e e ese e beebeebeens 1
1.1.1  Building Contract Standard FOImS......c.cccevvecemiiiinensiiininnieniecsnseiessesseienneens 2

1.1.2  The Traditional Method and Design and Build Method..........ccccccevveevvninrancns 2

1.1.3  Use of the JKR Design and Build FOrm.......cccouvvievievierineniiinininieereeenieeveens 4

1.2 Problem Statement .......cccocerveiiiinicininiiiiireeireneseesese e sse s essesissesasneens 5
1.3 Objectives 0f the StUAY ......ceviirieririeieiininicniinenie v 6
1.4 Literature REVIEW....coiiiiiiieireieiinreiiiereerieress s eresresaesressessssnsessessessessenses 6
1.5 MethodolOZY .oceeeiirieiiieieiinieirieie sttt 14
1.6  Limitation of the StUdY .....cccoevvieiiiiiiiieiiciescec e 14
1.7 Significance of StUAY ....ccvviriviviiiiniiniieniiieneniese et e e seaens 15
1.8  Provisional Plan of RESEArCH ........ccevueriiiieiivinieieineeeeseessecnessesssssesseesens 16
CHAPTER TWO: INTRODUCTION .18
2.1 D INItIONS e cveieiieir ettt et et r e sb e s e e besb e s beebsebbeeba e b e be st s e br e beesbasasanses 18
2.1.1  EMPIOYIMENT c.viitiiieniiieiieiieeiesiesiesiesiessssassessastessorsasessasiassassessassessassassasssssensans 18
2,12 EMPIOYEL tuiiieiiieieiiiesieiisesiie sttt s st b sts bbbt e b s b esassae b eatens 18

2.1.3 Employee...... Sy P 20
2.1.4  Construction Related Terms.....ccceceeceririeniiieneninniensinienenisiesssenesssesensens 22
2.1.4.1 CONSIIUCHON .vvevtiteeetereitesesiesiieesseesisrassessseasessssesessosesssstssensoiansossssesssienss 22

21,42 COMMIACIOT 1ervveeverireeresiesesiesesssssssssssssssseesssssssssssssessssssesesssssssssssnssssssssesans 23

2.1.4.3 Constructional CONtIACLOr ...ccviiirieirivieresenresiarsereeresiesisssesssssessassossensossossons 24

2.1.4.4 Constructional Work ......cccevieiriinienierininiinieiessenessssessessesssssansessessssesesss 24

2.1.5 Nominated SUb-CONtIACIOr. ccceiiiriererierrriensniesiesiesiesessesessesseessssassessessesssssens 25
2.1.6  DOMESLIC SUD=CONIACTIOT. . c.vevteirrerienieiniiiiisisiesesiesesresresiesseiessesiessessessessossons 26
2,17 CONSUIANT....ciuietiiiiteieteteteeesienbesesrtse bbb e bt sbesbeseeseetesbaesesbesbesrssassbsebesnssaests 27

~1V-






