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Abstract

This research aims at looking at the reasons why Malaysian courts do not adopt the
Multiple Test in deciding Special Relationship in the Doctrine of Vicarious Liability.
The team of five members conducted this research as part of the requirement for a
Degree in the Bachelor in Legal Studies (Hons.) programme in Universiti Teknologi
Mara, Shah Alam in determining whether the Multiple Test is the most appropriate test
to be used in determining the existence of Special Relationship in the Doctrine of
Vicarious Liability. The five chapters of the research discuss the application of the
Multiple Test by conducting case studies in The United Kingdom and Malaysia as to
the application of the Multiple Test for Special Relationship in the Doctrine of
Vicarious Liability. In most of the cases, it was found that the Multiple Test was only
mentioned but was not used by the United Kingdom and Malaysian courts. The
Multiple Test should be regarded as the best test as it incorporates with the Control
Test and the Organisation Test to determine the existence of Special Relationship since

the test will cover all types of employees.
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CHAPTER ONE: INTRODUCTION TO THE RESEARCH
1.0 INTRODUCTION

Doctrine of Vicarious Liability is a transfer of liability from a tortfeasor to another
person who does not hold any duty incumbent to him'. There are several requirements
in determining the existence of vicarious liability which is the tortious act must be done
in the course of employment and there must be a special relationship between the
tortfeasor and another person who does not hold any duty incumbent to him. However,
such requirements are not sufficient in determining vicarious liability therefore several
tests need to be apply and due to that this research is carried out to look at which test is
the right and appropriate test to apply in determining special relationship in the

doctrine of Vicarious Liability.

1.1 BACKGROUND OF THE STUDY

The Doctrine of Vicarious Liability has been established as part of law of tort since
about the year of 1 7007. In the field of literature and theology, the word vicarious gives
the meaning “to signify something done by the hand of another™. The word itself came
from a Latin term interprets the meaning of “in the place of ™. Vicarious liability is the
situation where a person i.e the employee who is not in breach of any duty incumbent
in himself is liable for the tortious act done by someone else i.e the employer and such
act is affecting the third party. The affected third party could succeed in putting
liability on the person if he could prove that firstly; that the employer and employee are

having an employer-employee relationship and secondly; that the tortious act was done

W.V.H Rogers, Winfield & Jolowichz on Tort (Thomson: Sweet & Maxwell London 2006) p.
880.
Glanville Williams and B.A. Hepple, Foundations of the Law of Tort (Butterworths London 2™
edn 1984) p. 89.
Note 1 at p. 132.
Glanville Williams and B.A. Hepple, Foundations of the Law of Tort (Butterworths London 2™
edn 1984) p. 89.



