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ABSTRACT

This project paper is a social-legal research study on the rights of people to
initiate medical negligence claims in Malaysia. Currently, medical negligence
litigation in Malaysia is regulated by the tort system in which the fault-based
system is used. However, due to certain deficiencies which caused the fault-based
system to become harsher since it demands a lot of money, time and obligation on
the part of the victim to commence a claim, the system is now considered as
inefficient to be used as a method to resolve medical negligence disputes. Hence,
the most likely possible solution to overcome the harshness and difficulties that
medical negligence victims have to go through to initiate a claim is by using

alternative dispute resolution (ADR).

This research paper shall cover mediation as a solution to medical
negligence litigation since due to the loopholes in the current litigation system,
many medical negligence victims fail to even bring their claim to the court because
they fail to fulfill the requirements demanded by the fault-based system and because
of the rigidness of the litigation system, many fail to seek the justice that they
deserve. The flexibility and the fact that it consumes less time and money compared
to litigation make mediation a mechanism that most people favor in solving medical
negligence dispute. A comparative study with Australia and United Kingdom is
done to show the need to change our ways to claim for medical negligence which is
by resorting to mediation, instead of litigating it at the court. With the recent
enforcement of the Mediation Act, it will be easier for victims in Malaysia to
initiate a claim for medical negligence which is by choosing mediation since there

will be some form of regulations that can be referred to.

Thus, through this basic research paper, the victim of medical negligence

may gain awareness of their rights to claim and seek remedy by way of mediation.



TABLE OF CONTENTS

Acknowledgement il
Abstract il
Table of Contents v
List of Cases vii
List of Statutes viii
CHAPTER ONE: INTRODUCTION
1.0 Introduction 1
1.1 Research Backgrounds 1
1.2 Problem Statement 4
1.3 Objectives of Research 4
1.4 Research Methodology 5
1.5 Scope and Limitations 5
1.6 Significance of the Study 6
1.7 Literature Review 7
1.7.1 Theoretical Framework 7
1.7.2  Conceptual Framework 10
1.7.3 Legal Framework 12
1.8  Provisional Plan 14
1.9 Conclusion 15
CHAPTER TWO: LIABILITY IN MEDICAL NEGLIGENCE
LITIGATION
2.0 Introduction 16
2.1 Medical Negligence in United Kingdom and Australia 16
2.1.1  United Kingdom 17
2.1.1.1  Duty of Care 17
2.1.1.2  Breach of Duty 18
2.1.1.3  Causation 18
2.1.1.4 Damage 19
2.1.2  Australia 20
2.1.2.1 PP Report (2002) 20
2.1.2.2  IPP Report (Post-2002) 21
2.3 Medical Negligence in Malaysia 22
2.3.1 Duty of Care 23
2.3.2  Breach of Duty 23
2.3.3 Causation 24
2.3.4 Damage 24
2.4  Alternatives Dispute Resolution for Medical Negligence Litigation 25
2.4.1 Arbitration 25
2.4.2 Mediation 26
2.5 Conclusion 27






