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1 NTRODUCT IOK

The sources of Malaysian law can divided into two main
forms: written and thec unwritlen . Unwritten law
is thot part of law which is not enacted or embodied in
any codes or statutes but develops throuch custom prac-
tices and decisions of courts. in this paper, the deci-
sious of the courts will be counsicer d basically with

the doctrine of Store deci

I'he object of this paper is to ascertoin tuce extent to
which the English coctrine of prccedent is accepted in
~aloysia, giving cue cousideration to t.e nolicy of
the sast and preseut needs of tuc courts of malaysia.
It has never been disputc: that since the iatroduction
of the doctrine vo our country, it has gone through
many dovelonments, politically and constitutionally.
In doiermining the coctrine ia ..alaysia, t:is paper
woulid .e divide: into sovceral chapters.

Chapter vne will discuss the doctrine itself
and its enrly d.velopment in mngl nd. Chaster Two will
highli ht the introduction of the doctrine in the straits
settlements., —he application of the coctriae uron tue
formation of .oalaysia will be discussed iua vhapter Lhree
with ewpheois on the role of Trivy ounci! as tre final
Lourt of :ppe:xl then. vhapter -our will deal with thae

hiera: chial sy:stem of precedents

the supreme Court as its fiaal .ou:st
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Chapter une

Phe DUCTRLINGL Any Lid APPLavAiaol Lo mieuabu Pre 1807

recedent has been defined by the uxford uictionagﬂ

.a previous judicial decision . which serves

thoritative rule or pattern in similar or
analogous cases.'1 It is generally regarded that the
“nglish doctrine of precedent reflects a policy of
deciding like cases alike and that the presiding courts
are bound by the previous decisions oi the same courts,
or co-ordinate courts, or superior courts although
some possible inconvenience or undesirable results could
result from a strict observance of it, or although a
satisfactory reason is wanting, or although the prin-
ciple behind the rule is questionable.2

the tendency of weciding a cose in the same way
as that in which a similar case has been deciced by ano-
ther judge varies greatly. Lt may be due to an inclination
to do as others h:uve cone before, or to follow a previous
decision in the absence of justificution to depart from
it. The peculiar feature of the doctrine of crececent
is its strongly coercive nature whe:e judges are some-
times obliged to follow previous cecisions althouc.h
they ay hove gjood reasons fo not doing so.

One must remember that rmnglish law is to a large
extent bosec on case-law which cousists of the rules

laid down by judges in _iving decisions. i'hus, in a
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