
THE PLEA OF PROVOCATION

IN CRIMINAL LAW

BY

KHAL I JAH BI NTI AHMAD

Submitted In Partial fulfilment

Of The Requirements For The Diploma In Law

at the

MARA Institute of Technology

SHAH ALAM.

November 1986.



i.

ii.

C.

i.

a.

b.

ii.

a.

b.

Preface

Acknowledgement

Table of Cases

Table of Statutes

Abbreviation

CHAPTER I: THE PLEA OF PROVOCATION IN CRIMINAL LAW

A. General Introduction

B. Provocation as a defence to murder

Under English Criminal Law

In Malaysia Penal Code and India Penal Code

Words and Gesture: Can they amount to provocation

Words alone as provocation

Under the Engl ish Criminal Law

Under the Penal Code i.e. Exception 1 to section
of the Pena 1 Code

Gesture in the law of provocation

Si tuation under the Engl ish Criminal Law

Under the Malayan~Penal Code and India Penal Code

CHAPTER I I: DEFENCE OF PROVOCATION IN MALAYSIAN LAW

A. grave and sudden provocation

B. Depri ve the power of self-control

C. Must not be sought or voluntary provoke

D. State of mi nd of the accused : Malice

ii
iii

vi

1

4
4
8

13

17

20

300
23

30

32

38

40

44

CHAPTER II I: BURDEN OF PROVING THE DEFENCE OF PROVOCATION

A. Burden of peoof in English Law

B. Position in Malaysia

C. Onus of proof

46

50

68



CHAPTER IV: THE SUBJECTIVE AND OBJECTIVE TEST OF PROVOCATION

A. Subjecti ve test

B. Objecti ve test - The Ordinary Reasonable Man Test

C. Reasonable Malaysia Man Test

CHAPTER V: ATTITUDE OF THE COURT TOWARDS THE DEFENCE OF
PROVOCATION: DIRECTION TO THE JURY

CHAPTER VI: WHERE PROVOCATION IS NOT MITIGATION

A. When the provocation is sought of voluntari ly provoked by
the offender

57

60

&i

70

76

B.

C.

Provocat i on is not given by anyth i ng done in obed i ence
to the law

Provocation pleaded with other defence

80

82

CHAPTER VII: CONCLUSION AND ANALYSIS FOR REFORM

BIBLIOGRAPHY

84



Defence of provocation is one of the several defence avai lable for the

accused in murder charges. The defence of provocation apply when the

accused was deprived of his self-control as the result of grave and

sudden provocation by the deceased. Before the court allowing the

defence of provocation theicourt has to determine whether the provoca

tion by the deceased is grave and sudden that it deprieved the self

control of the accused. Thus, the test apply is the test of I reasonable

man' •

The uncertainty of the test of reasonable man cannot be used as a reason

for saying that this area of law is quite unsatisfactory. One cannot

denied that this objective test is the best test available for the

court to determine whether there is provocation or not.

The purpose of the project paper is to study the defence of provocation

avai lable in criminal law and to analyse to what extend the court con

sider such act as provocation.

In the first chapter, it deal specifically with the ingredient of pro

vocation required under section 300 of the Penal Code. The writer in

analysing this section had refer to the India Penal Code which is pari

materia with the Malaysia Penal Code.

The third chapter of this project paper deals with the burden of proof

required from both the prosecution and the accused. Reference has been



CHAPTER I

THE PLEA OF PROVOCATION IN CRIMINAL LAW

1. General Introduction

Provocation is a defence to a charge of murder at 1 COlTUTlon Law,

ent i t li ng the accused to be convi cted of mans 1aughter . These

Common Law defence of provocation owed its origin to the growth

by the late sixteenth century of a consciousness that di fferent

modes of inflicting death reflected different shades of moral

cu 1pab i 1i ty, and that each of the forms of k i 11 i ng these was

prescribed an appropriate punishment.

By the first half of the sixteenth century the practice had

evolved whereby one who killed in necessary and reasonable self

defence was permitted to go free. Devlin J., in what the Court

of Criminal appeal described as a .classic direction' as follow:

IIProvocation is some act, or series of acts, done

by the dead man to the accused, wh i ch wou 1d cause

in any reasonable person, and actually causes the

accused, a sudden and temporary loss of self-control

rendering the accused so subject to passion as to

make him or her for the moment not master of his

mind ll2 •
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