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(1)

FORWARD

The main purnose of this project paper and its title is to
provide an outline of the law regarding Sepgration of Powers
particularly in Malaysia.

In thelirht »f this and overchangsing nolitical and social
weather, and lookins at the corpus of the hundred or so reported
cases on the co-stitution, it is difficult to assess their
relative significn-nce.

Tn line with the Sepgration of Powers we should not disresard
the rule of law which should be employed not only to safeguard
and advance the civil and political right of the individual in
a free society but =2°'so established social, political, education
and cultural condition under which this leritimate aspiration and
dignity may be realised.

In a parlimentary democracy like ours, we ercour~ge a more
eqiuitable and efrficient system for the benefit of the peonle at
large and for the establishment of justice.

The law is explained as it stands, without an ideological
versrective either in favour of or azainst the judiciary and the
executive & legislature.

I would like to thank my suvervisor (Miss Paul Manggharam)
and the library staff and also my friend Abu Samah (Dip. in Banking)
in making my project paper possible.

Their constructive approach during the many deliber=ations
on this matter is much appreciated and augurs well for the future.

Thank you.

Ismail bin Bakar

25th. May, 1987.
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CUARPTER 1
INTRODUCTION

For the discussion of the Doctrine of Seperation of
Powers, it is traceable back to Aristotle, and then it was
developed by Locke and its best known formulation in its modern
form by the Trench political philosopher, Monstesquieu.

Aristotle in his 'Politics' ma’'e the first attempt to

classify the organs of government"1

1. That which deliberatss
about public affairs 2. That which is concerned with the
Magistrates.....and 3. That which has Judicial power". The
deliberative element, which is regarded as Supreme, Eg defines
as having authority in matters of war, peace and alliances, the
passing of laws and the audit of public accounts. The second
element is the system of Magistracies of distribution of offices.
This covers the setting up of public offices, their authority
and the manner of appointment. Aristotle is thinking here of
those who have the power of deciding policy and issuing orders,
csprecially in relation to revenue and defence. Under the
Judicial part he discusses the staffling and Jurisdiction of

the law courts.z'

John Locke in his second Treaties of Civil Government
(1690) Chapter 12 ~1so derived a three fold clasification of
governmental powers. For him the fundamental and primary function

of government is legislation, that is to say, the formulation of



the rules according to which men's natural rights (life, liberty
and property) are to be judged. The Ezecutive power by which

he meant the enformcement of law by penalties, fhe regarded as
secondary but indesrenmsable. The third function of government
says John Locke, "Contains the power of war and peace, leagues

an alliances, and all the transactions with all persons and
com~unities without the Comménwealth, and mj be called federative
if anyone pleases. So the thing be understood, I am indifferent

as to the name."

Monstesquieu in his book L'Esprit des Loig (1748) devided
powers of government into:-
i. The Legislative power.
ii. The executive power in matter pertaining to the
law of nations and,
iii. The power of judging, and so one get the first
statement of the modern classification to which we
are now ascustomed VIZ

1. Legislative 2. BExecutive and 3. Judicial:-

For Locke, it was unwise to give to law makers the power
of executing the laws, because they might exempt themselves from
obedience and suit the law, making and executing it to their

private interest.





