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PREFACE

There 1s no doubt that professional negligence is a matter of
increasing concern to professions and public alike. The last fifteen
vears hzve seen a dramatic increase in both the number of prfessional
negligence cases reaching court and in the premiums payable under
insurance policies. Government committees and commissions have issued
3 series of reports on the problems of the professions, and legis-
laticn nas provided for increased regulation of some professions

in an etfort to protect the public interest. The professions them-
selves have engaged in a process of self-examination often resulting
in & strengthening of their codes of conduct. In all probability
these developments are the result not of any deterioration of the
traditicnally high standards of professional conduct, but rather

of an increased awareness by the public and government that professions
can and should be held legally accountable for their conduct.

«hetrer the recent rapid development of the legal principles concer-
ning prcfessional negligence has been a cause or effect of this new
awareness, 1s debatable. What is clear, is that an understanding

of these principles and their potential is of vital importance to
professional men, their clients and advisers. The aim of this

paper is to provide the basis for such an understanding.

An érea of law which is based on judicial decisions certainly requires
3 detailed study of various cases to see how they developed. The
writer's interest in the law relating to professional negligence

with special reference to architectural, engineering and valuing



profession was hindled during a discussion on this profession with

her fellow friends.

Basically, the law of an professional negligence is based on judicial
decisions and there is no statutory law in this area. My discussion

will therefore be centered primarily on cases.
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ABSTRACT

English Common Law formed part of the laws in Malaysia. The authority
for the reception of this law of England into this country is provided
under Section 3 of the Civil Law Act 1959 (Revised 1972). The statute
also provided for the limitation of time period for the application

of this law. As regards Peninsular Malaysia the date 7th April, 1956,
Sabah, 1st December 1951 and in Sarawak, 12th December 1949 is
signifant because only English Common Law and equity as administered

on the date is applicable.

However in spite of the limitation of time period English Common Law
particularly in torts is still followed in Malaysia. This can be

seen from some of the decided cases mentioned in this paper.

In order to bring the law into line with the modern day trend several
changes have been introduced through judicial decisions. An
examination on cases of professional negligence shows that prior to
1960s, the courts have been reluctance to award damages for pure
financial lose. 1In 1962 with the decision in Hedley Byrne's case
the liability had been widened. This case has opened the way for
the recognition of new-duty situations where pecuniary loss is

involved.

Another particular expect of the law which has undergone some changes
is an regards application of criteria for determining the requisite
standard of care of professionals as propounded in Bolam's case.

It should be noted that the current application of these criteria

that is where the standard of case is set by the members of the
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