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ABSTRACT 

Joint ownership refers to the property owned by two or more persons. There are two 
major forms of joint ownership of real estate: joint tenancy and tenancy in common. 
Under common law, the joint tenancy has been applied as a mechanism to administer 
the estate, which takes effect after the joint owner's or joint tenant's death. If any of the 
joint tenants died, the left portion of the deceased will obligatorily be conceded to the 
surviving joint tenant and will not form part of the deceased's estate. In Penang, a joint 
tenancy contract is acknowledged by the National Land Code (Penang and Malacca 
Titles) Act 1963, that the survivor will succeed the whole estate under the rule of 
survivorship. The rights of survivorship were recognized by the statute as underlined in 
section 47(1)(c) of the Code and were embedded together between two or more 
individuals whose names were registered in the provisional record. Notwithstanding the 
above provisions, the National Land Code (Revised 2020) (Act 828) only recognizes 
tenancy in common and not joint tenancy. Consequently, the ownership will be shared 
not only during the lifetime of the joint tenant but extended even after death and will 
be considered as part of the deceased joint tenant's estate. This caused hardship to the 
surviving joint owner, especially when the joint owners had jointly acquired and 
developed the property. Hence, it is timely to explore the concept of joint tenancy under 
the common law and examine its validity under the law of succession in Malaysia. The 
research also aims to propose a regulatory framework and suitable mechanism for the 
land conveyance process in the application of joint tenancy. This research is based on 
qualitative research and analysis of the primary and secondary materials through the 
governing statutes, reported cases, semi-conducted interviews, focus group discussions 
and data obtained from the respective administrative bodies. For the comparative 
analysis, the research also explores the law and practice of joint tenancy in Singapore 
and Australia for the dual legal and Torrens systems, respectively. It is predicated that 
the joint tenancy application would give the proprietor more options in planning the 
management of his property and rightly give the advantage to the surviving joint tenant 
towards the full enjoyment of the property. 

Keywords: Joint Tenancy, Law of Survivorship, Law of Succession, Administration of 
Real Property. 

iv 



ACKNOWLEDGEMENT 

First and foremost, I thank Allah Almighty, the Lord of the worlds Who has ordained 
law and guidance. May the peace and blessings of Allah Almighty be upon the Prophet 
Muhammad (P.B.U.H), members of his household, his companions and those who 
follow his footsteps till the day of judgement. 

I express my profound appreciation and thanks to those who provided their time, effort 
and support for this research. My supervisor, Dr. Rahmawati binti Mohd Yusoff, is 
worth mentioning for her invaluable and perpetual assistance, including constructive 
comments and suggestions throughout this thesis, which have contributed to the success 
of this research. Not forget my co-supervisors, Dr. Azhani binti Arshad respectively, 
for their detailed guidance and overwhelming support throughout this research. May 
Allah Almighty continue to bless their family, and increase their knowledge and 
wisdom for serving Islam, Ummah, and humanity. 

Institut Penilaian Negara (INSPEN) deserves a special mention as this research is 
conducted under the National Real Property Research Coordinator (NAPREC) 
Research Project entitled "Application of Joint Tenancy on Real Property and Its Impact 
Under the Law of Succession in Malaysia." 

I also express my unreserved gratitude to my parents, and 
for their support and patience. I pray to Allah Almighty for 

His mercy and forgiveness upon them. 

I express my profound appreciation and thanks to all respondents who provided their 
time, effort and support for this research. The Respondents are the officers from Land 
Titles Registry, Singapore Land Authority; Department of Director General of Lands 
& Mines Federal; Penang Land and Mines Office; Malacca Land and Mines Office; 
Penang Syariah High Court; and the experts from International Islamic University 
Malaysia. 

Finally, my utmost gratitude goes to UiTM, the staffs of Faculty of Law for their usual 
kind response and patient attitude to my frequent enquiries, for allowing me to take up 
this research and to everyone who has assisted us directly and indirectly in the course 
of the research. 

We sincerely hope that Allah Almighty will bless all of you. Jazakumullahu khairan. 

v 



TABLE OF CONTENTS 

Page 

CONFIRMATION BY PANEL EXAMINER ii 

AUTHOR'S DECLARATION iii 

ABSTRACT iv 

ACKNOWLEDGEMENT v 

TABLE OF CONTENTS vi 

LIST OF TABLES ix 

LIST OF FIGURES x 

LIST OF CASES xi 

LIST OF STATUTES xiii 

ABBREVIATIONS xiv 

CHAPTER ONE: INTRODUCTION 1 

1.1 Background of Research 1 

1.2 Statement of Problem 5 

1.3 Research Question 7 

1.4 Objectives of the Research 7 

1.5 Significance of the Research 7 

1.6 Research Methodology 8 

1.7 Scope of the Research 11 

1.8 Literature Revi ew 12 

CHAPTER TWO: CONCEPTUAL FRAMEWORK OF JOINT OWNERSHIP 

IN REAL PROPERTY 19 

2.1 Introduction 19 

2.2 Concept of Ownership in Real Property 19 

2.3 The System of Land Administration in Malaysia 22 

2.3.1 Concept of The Torrens System 22 

2.4 Joint Tenancy versus Tenancy-In-Common 26 

2.4.1 Right of Survivorship 27 

2.4.2 Land Severance 27 

vi 



CHAPTER ONE 

INTRODUCTION 

1.1 Background of Research 

Joint ownership refers to the property owned by two or more persons. Two 

major forms of joint ownership of real estate are joint tenancy and tenancy in common. 

Joint tenancy is not commonly used ownership and cannot be divided through 

inheritance.1 For j oint tenancy, the title should be acquired at the same time by the same 

conveyance, and it must be declared on the intention to create a joint-tenancy estate on 

the document.2 Whereas tenancy in common refers to concurrent ownership of 

undivided or individual interest in real property. All tenants have the right to alienate 

or transfer the ownership by deed, will or other conveyance. If one of the tenants in 

common dies, his interest in the land passes under the terms of his will or is distributed 

according to his intestate law, as the case may be. On the other hand, joint tenancy 

provides a right of survivorship. Upon the death of one of the joint tenants, the 

remaining tenants take over ownership of the asset regardless of the terms of the 

deceased's will.3 This means that based on the right of survivorship, any property 

possessed by the deceased will be transferred to the surviving owner without 

considering the terms of a will.4 

In Malaysia, the National Land Code (Act 828) acknowledges the concept of 

joint ownership in the form of tenancy in common by virtue of Sections 343 to 345. 

Meanwhile, joint tenancy which recognized the right of survivorship, was only 

acknowledged in the National Land Code (Penang and Malacca Titles) Act 19635 by 

virtue of Section 47(1). 

1 Noordin, N. H., Ismail, M. I., et al, "Reevaluating the Practice of Hibah Trust in Malaysia," (2016): 
32(4) Humanomics, 418-436. 
2 Nur Aamal Arif, Islamic Inheritance Law and Its Application in The Republic of Singapore: An 
Analytical Study on Joint-Tenancy. Unpublished master thesis (International Islamic University 
Malaysia, 2013). 
3 Rasban, S., "Hibah Al-Ruqba & Joint Tenancy in ShariahLaw," (Singapore: HTHT Advisory Services 
Pte Ltd, 2010). 
4 [2010] 1CLJ928. 
5 This Act applies to Penang and Malacca only. 
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