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INTRODUCTION

In Malaysia, pawnbroking was introduced by Chinese Hakka from China in the 15th century
during the Sultanate of Malacca while trading in Malacca (Mohamad Shukri et al. 2006, Abdul
Razak 2011, KPKT 2020). The business starts to grow well, and back in 1871, the Pawnbrokers
Ordinance 1871 was introduced by the government. The ordinance was later repealed and
replaced by the Pawnbrokers Ordinance 1898 (Wan Abdullah, 1999). To create standardization
and harmonization with all the states in Malaysia, the Pawnbrokers Act 1972 and Pawnbrokers
Regulation 1972 have taken their place. These acts are under the supervision of the Ministry of
Housing and Local Government (KPKT). Currently the latest act governing this industry is
Financial Service Act (FSA) 2013.

The pawnbroking industry has continuously flourished with ar-rahnu in 1992, which was two
decades ago. It was established as an alternative for Muslims other than the conventional
pawnbroking. The private and state government have started to introduce ar-rahnu to the society
especially to the Muslims even without any specific ruling governing on it. It's now has become a
profitable business as more banks and non-bank financial intermediaries start to add ar-rahnu in
their business line. The earliest effort was started by Muassasah Gadaian Islam Terengganu by
Majlis Agama Islam dan Adat Melayu Terengganu (MAIDAM) (Othman et al, 2013). Besides,
Yayasan Pembangunan Ekonomi Islam Malaysia (YaPEIM) also putting their effort to offer ar-
rahnu in Malaysia. In addition, Majlis Agama Islam Kelantan has also established Kedai Ar-Rahnu
(KAR), a subsidiary company of Permodalan Kelantan Berhad in the same year.

In Malaysia, the ar-rahnu operates based on different conduct and guidelines depends on
the institutional category. There are four types of ar-rahnu institutional categories, namely banking
institution, non-bank financial intermediaries, cooperative and state link companies. These
institutions are governed by different rulings for their ar-rahnu operations. For instance, Ar-Rahnu
Bank Islam and Ar-Rahnu Bank Muamalat are under banking institution category and regulated
under the Islamic Financial Service Act 2013. Ar-Rahnu Bank Rakyat and Ar-Rahnu Agrobank are
non-bank financial intermediaries regulated under the Development Financial Institution Act 2002.
Ar-Rahnu YaPEIM Berhad and Pos Ar-Rahnu Berhad are the examples of cooperative institution
category under the Societies Commission of Malaysia (SKM), and the last type is state link
companies such as Ar-Rahnu Express, Muassasah Gadaian Islam Terengganu (MGIT), regulated
by the Ministry of Housing and Local Government (KPKT) (Shah & Yaacob, 2017).
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Ar-Rahnu is the best alternative to personal financing, and this micro-financing allows
society to acquire immediate fund compliance with the syariah and the law (Azman et al. 2016). In
Malaysia, the 77th Muzakarah of the Fatwa Committee of the National Council for Islamic Religious
Affairs held on 10-12 April 2007 has accepted ar-rahnu with the following conditions; i) Sources of
working capital for Islamic pawnbrokers (ar-rahnu) must be obtained from Islamic banking or
sources that are halal and free from riba, gambling and gharar and other activities that are not in
accordance with shariah requirements, ii) Holders of ar-rahnu must take out Islamic insurance
(takaful) coverage and must not be involved with conventional insurance; iii) If the collateral is lost
or stolen or destroyed, etc. the holder of ar-rahnu shall pay compensation for the balance of the
value of the collateral at the time it is assessed; iv) ar-rahnu holders are encouraged to appoint an
internal syariah advisory panel to monitor ar-rahnu's operations and activities. In addition, ar-rahnu
structure combines several syariah contracts, including gard hassan, wadiah yad dhamanah,
ujrah, and ar-rahnu. All these contracts are structured together to offer the ar-rahnu services to
the customers.

However, in 2020 the ruling made in 2017 is now repealed and replaced by the new ruling,
even though the ruling has been used for more than 14 years by the industry. Based on the
continuous research made by the various scholars, it is found that the combination of few elements
in operations of ar-rahnu structure are no longer complying with the Syariah. The SAC 194th
meeting on 25 June 2019 has concluded that the former structure of ar-rahnu is prohibited starting
on 1 February 2020. Therefore, most of the players are now offering new structure for their ar-
rahnu product like ar-sarf and tawarrug. In table 1, we can see most of the ar-rahnu operators are
using the tawarruq contract. Therefore, the objectives of this paper is to highlight the issues that
makes the former ar-rahnu structure is no longer syariah compliance and why the tawarruq
contract is taken as one of the best solutions for ar-rahnu contract.

Table 1
List of ar-rahnu operators with tawarruq structure

L Ar-rahnu structured based
Institution

P
©

onTawarrug
1. Bank Islam Malaysia Berhad v
2.  Bank Muamalat Malaysia Berhad v
3.  Co-opbank Pertama v
4.  Agrobank v
5.  Bank Kerjasama Rakyat Malaysia Berhad v
6. Ar-Rahnu YaPEIM v
7. Ar-Rahnu POS Malaysia v
8. Ar-Rahnu TEKUN v
9. Ar-Rahnu Koputra v
10. Ar-Rahnu Koop Sahabat v
11. Ar-Rahnu PKB v
12.  Ar-Rahnu KPKNK v
13. Koptown Ar-Rahnu v
14. Kobanas Ar-Rahnu v
15. My Ar-Rahnu Koguru v
16. Ar-Rahnu KPDRM v
17. Ar-Rahnu Express v

Ar-rahnu is a contract of pledging a security which is binding if possession of the pledge has
taken place. It is an arrangement whereby the asset is placed as a collateral for the financing.

41



There are several contracts used in ar-rahnu structure. First, al wadiah yad dhamanah is a
safekeeping contract where the bank guarantees to safe keep the asset in a safe place and will
charge the customer for services rendered in keeping the asset (ujrah). Second is gardhul hasan
or benevolent loan whereby the customer is only required to pay the amount borrowed and this is
done without any of the elements forbidden by the syariah like riba, gharar and maysir (Faizal et
al., 2017). Next, is ar-rahnu where the applicant will be required to place asset as collateral for

the loan extended by the bank. The modus operandi of ar-rahnu structure as in figure 1.

Customer
(Rahin)

1. Customer brings the gold that will be pledged as
collateral to IFl for evaluation

2. IFI evaluates the purity and guality of the gold and

______ - II

°_ b ] Il 3. Loan wil be provided wpon the customer signing
a (Murtahim the pawn broking document. The document
specifies the laan amount and the safekesping fee
charged
4. Customer will pay the laan ameunt tegether with
the gold safekeeping fee based on the agreed
terms and conditions

i i is entitied to obtain (e.g. T0% from the gold value
L 9 | pledged).

e — —°—. ‘ép determines the amaunt of financing the customer

IFT will charge a safékesping séndce feé on the gold based on the curment gald markel vialie ¢4, a chavge of RMD 70 for éven RM100 of gald

Figure 1: Modus operandi of ar-rahnu structure by NSAC BNM

Tawarruq is a contract of commodity murabahah which means selling commodity at cost plus
profit. For this ar-rahnu contract, it is a combination between tawarruq and ar-rahnu. The modus
operandi of the contract as in figure 2.

L5
0
0 g o Commodity
# O =
4}

1.
2. The IFl will appraise the value of the gold that will be pledged to determine the financing amount

Customer approaches the IFl to apply for ar-rahnu financing with gold as collateral.

that the customer can apply.

Execution of tawarrug™

a) IFl  purchases commodity from the commodity supplier through the
commadity trading platform provider;

b) IFI then sells the commaedity to the customer based on the approved financing amount plus
the profit amount as determined by the IFl on a deferred payment term. IFl as an agent will
accept the sale of the commodity on behalf of the customer; and

¢) The customer then sells the commodity to the commodity trading platform provider on cash
basis (IFl as an agent will sell the commodity on behalf of the customer).

The proceeds from the sales are disbursed to the customer after the tawarrug arrangement is

completed.

Customer will pay the profit to the IFI every 6 months and the principal amount will be paid at

maturity of the financing. In the event of default, the IFI has the right to auction the collateral to

settle the financing amount.

Figure 2: Modus operandi of ar-rahnu structure based on tawarrug by NSAC BNM

TAWARRUQ: THE NEW AR-RAHNU?

Since the inception of ar-rahnu, it has always come with issues and debated by the scholars.
There are several syariah issues in the existing ar-rahnu contract highlighted by (Ahmad et al.,
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2019). These include conflict in the essence of the combined contract, custodial fees, and
benefitting from the marhun. In addition, Ghani and Abdullah (2006) also mentioned on the issue
of the combination of contract that makes it not syariah-compliance. Bahari et al. (2015) also found
some syariah issues on existing ar-rahnu structure related to pawned item, amount of financing
and safe keeping charge. Nevertheless, sale contract with loan, gard jar mafaah, combining ar-
rahnu and wadiah on the same subject matter, guarantee in a wadiah contract and bay wafa are
among issues identified by Abdul Khir et al. (2013). Therefore, the main issue in this structure is
related to the combined contract. The SAC 194th meeting on 25 June 2019 ruled that current ar-
rahnu products offered based on a combination of gard (loan), rahn (collateral), wadiah (savings)
and ujrah (savings) contracts did not meet syariah requirements.

According to NSAC BNM, this combination issue is related to two syariah concerns namely
gard jarra nafan and bai’ wa salaf. Qard jarra naf'an exists in ar-rahnu when the customer must
pay for safekeeping fee when they pledge the jewellery as a condition of the contract. Here, ar-
rahnu is interest free loan, but it has a condition to pay for the safekeeping fees. In addition, there
are some ar-rahnu operators that provide two kinds of safekeeping fee, one for keeping the gold
only, which charges lesser on safekeeping fees and the other one with higher charge when the
depositor borrows money by pledging the gold. Therefore, safekeeping fee that relates to the loan
gives rise to gard jarra naf'an. This element is prohibited in syariah as it is a loan that gives benefit
to the lender. Also, bai’ wa salaf rises when the operators combined the pledge and loan contract
together in ar-rahnu structure for the profit and this is against the objectives. The real problem
arises when the combination of the contract comes with a stipulating condition which it becomes
a compulsory borrowing with payment. Hence, it comes with an element of profit, and it leads to
the essence of usury. One of hadith Rasullullah SAW highlighted on bai’ wa salaf which forbids
loans combined with buying and selling. For example, Ani lent Minah RM2000 with no interest, but
Ani required that Minah must buy a watch from her for RM200 in instalments. This was forbidden
by the Prophet SAW because it leads to riba. Both activities are not wrong, but it should be
separated and not to become the condition of the contract. If Ani says, "you can borrow, but you
have to buy our product for RM200", then this is prohibited.

However, due to the new resolution made by NSAC BNM regarding syariah non-compliance
of ar-rahnu structure based on the safekeeping method, most of operators have shifted and taken
initiatives on ar-rahnu based on tawarruq to ensure they are compliance with syariah and offering
legit Islamic product to customers especially to the Muslims. Tawarruq is basically an arrangement
of several sales contract to obtain cash. The details modus operandi is shown in figure 2. Tawarruqg
contract is when one party buys commodity by instalments from another party at a higher price,
then sell cash to a third party at a lower price. Based on the NSAC ruling, they have come into
consensus that profit generated from the tawarruq sales is in line with syariah. In addition,
combination contract of ar-rahnu and tawarruq is not associated with qard jarra nafan and bai’ wa
salaf. Ar-rahnu contract in this structure is permissible as well because it will safeguard the interest
of operators in the event of default.

CONCLUSION

The constant research and efforts made by the scholars, researchers and academicians
allows betterment of Islamic banking product and services. The proposed modus operandi by
NSAC BNM is intended to replace the existing ar-rahnu structure used by the ar-rahnu operators.
The main issues on the existing ar-rahnu structure is the combination of the contract where it is
having the element of gard jarra nafan and bai’ wa salaf. The new ar-rahnu structure based on
tawarruq has eliminated these elements and apparently this is a structure that the operators need
to adopt. The improvement in ar-rahnu structure based on tawarrug will enhance the product in
Islamic banking system.

43



REFERENCES

Abdul Razak, R. (2011). Proposing a model on customer acceptance of Bank Rakyat’s Ar-Rahnu
scheme with its determinants (Doctoral dissertation, Universiti Teknologi MARA Cawangan
Kelantan).

Abdul Khir, M. F., Badri, M. B., & Hussain, L. (2013). Critical Appraisal of Rahn-based Islamic
Microcredit Facility from Shari’ah Perspective. Adcances in Natural and Applied Sciences,
7(3), 221-231.

Ahmad, K. A., Bahari, N. F., Shahar, W. S. S., & Ahmad, N. W. (2019). An Overview of the Shariah
Issues of Rahn-based financing in Malaysia. Journal of Muwafaqat, 2(1), 16-29.

Azman, N. H. N., Kassim, S., & Adeyemi, A. A. (2016). Role of Ar-Rahnu as Micro-Credit
Instrument in  Achieving Financial Self-Sufficiency ¥ among Women  Micro-
Entrepreneurs. Intellectual Discourse, 24.

Bahari, N. F., Safii, Z., Ahmad, N. W., Fisal, S., & Shahar, W. S. S. (2015). A Reviews on the
Regulation and Conflicting Issues of Ar-Rahnu Operation in Malaysia. 2nd International
Conference on Management and Muamalah 2015 (2nd ICoMM), 2015(November), 340—346.

Faizal, A., Shater, M., Hatta, M. F. M., & Kamis, M. S. (2017). The Attainment of Classical Rulings
of Al-rahn within the Contemporary Islamic Pawn Broking in Malaysia. ASEAN Comparative
Education Research Journal on Islam and Civilization (ACER-J), 1(2), 33-52.

Ghani, A. M. A., & Abdullah, A. S. C. (2006). Tawarrug: Konsep dan Aplikasi dalam Kewangan
Islam. DIm. Ab. Ghani & Fadillah Mansor (pnyt.). Dinamisme Kewangan Islam di Malaysia.
Kuala Lumpur: Penerbit Universiti Malaya. him, 117-131.

KPKT (Bahagian Pemberi Pinjam Wang & Pemegang Pajak Gadai). (2020). Sejarah Perniagaan
Pajak Gadai di Malaysia. https://www.yumpu.com/id/document/read/28569848/sejarah-am-
perniagaan-pajak-gadai-di-malaysia-

Mohamad Shukri, J., Nur Azura, S., & Mohamed Ishak, B. R. (2006). The Demand of
Pawnbroking Services: Evidence from Malaysia. Faculty of Management and Economics,
UITM, Terengganu.

Othman, A., Hashim, N., Abdullah, S., & Perniagaan, K. (2013). Perkembangan Ar-Rahnu Di
Terengganu: Kajian Kes Terhadap Ar-Rahnu Majlis Agama Islam Dan Adat Melayu
Terengganu (MAIDAM). Prosiding Perkem Viii, 951-59.

Shah, A. A, & Yaacob, S. E. (2017). Pembangunan Infrastruktur Tadbir Urus dan Pengawal
Seliaan Ar-Rahnu: Infrastructure Development of Governance and Regulatory for Ar-
Rahnu. Journal of Advanced Research in Business and Management Studies, 6(2), 120-133.

The 194th and 195th Meeting of the Shariah Advisory Council (SAC) of Bank Negara Malaysia,
Pub. L. No. 195th SAC Meeting, 1 (2019).
https://www.bnm.gov.my/documents/SAC/SAC 194th & 195th Meeting Statement
(ENG).pdf

Wan Abdullah, W. A. R. K. (1999). Historical development of pawning practice in Malaysia: from
pajak gadai to al rahn. Jurnal Pembangunan Sosial, 1, 66-80.

44



	Blank Page



