APPOINTMENT, POWERS, DUTIES AND LIABILITIES

OF RECEIVERS

By

HASBI HASAN

This Project Paper Is Submitted In Partial
Fulfillment Of The Requirements For Diploma

In Law At MARA Institute Of Technology, Shah Alam

School of Law
MARA Institute of Technology

SHAH ALAM

Oktober 1987



TABLE OF CONTENTS

Page
PREFACE ki)
ACKNOWLE DGEMENT (ii)
LIST OF CASES (1ii)
CHAPTER ONE
INTRODUCTION 1
CHAPTER TWO
a. WHO IS A RECEIVER 4
b. (1) CLASSES OF RECEIVER 4
i) Receivers appointed out of Court 5
ii) Rec‘eivers appointed by the Court 7
iii) Receivers Register 9
(2) STATUS OF A RECEIVER 10
(3) RECEIVERS UNDER THE MALAYSIAN COMPANIES ACT 1965 12
CHAPTER THREE
APPOINTMENT OF A RECEIVER 14
a. Jurisdiction of Courts in the Appointment of 15
Receivers
b. Principles governing the Appointment of Receiver 19

c. Other principles governing the Appointment 23



CHAPTER FOUR

RIGHTS AND POWERS OF RECEIVERS

1. General
(a) Powers of Receivers According to American Law
(b) Powers of Receivers Under the Indian Law

2. Receivers Entitled to Instruction From Court

3. Discretion in the Exercise of His Power

4. Receiver Subject to Control of Court

5. Other Powers of Receivers

CHAPTER FIVE

DUTIES OF RECEIVER

1. General

2. Duty to Také Possession

3. Duty to Follow Direction of Court
4. Duty to Take Proper Receipts

5. Duty to Be Impartial

6. Duty to Take Care of Property

7. Duty to Account

CHAPTER SIX

LIABILITIES OF RECEIVER

1. General

2. Nature of Receivers Liabilities

3. Liability for Loss to Property

4. Liability for Acts Without Sanction of Court

5. Receivers Liability for Contracts

27

27

28

29

3c

31

31

32

33
33

33

34

34

36

36

38
38

38

39

39

40



CHAPTER ONE

INTRODUCTION

a) General

Companies may be rescued by formal and informal compromises or
arrangements with creditors. Constituent business may be
preserved as going concerns by receivers or liquidators through
various means including hiving-down. The failure or business
and tte dissolution of companies is an unevitable part of entre-
preneurial activity. Thus one sees large companies such as
Rolls Royce, International Harvester, and Carrian going to the
wall, and recently in Singapore Lee Wah Cane, Lamipak, Pan
Electric and assorted retailers, manufacturers and construction

comparies.

It may seem odd to regard receivership as a weans of avoiding
liquidation of the company. It ic, after all, procedure for
the creditor to take control of the debtors' property which
forms the security. When would a receiver play a part in a
corporate rescue? Loan agreements where outstandings are
secured by fixed or floating charges commonly contain provisions
which allow the creditor to take control of the property by
appointing a receiver who exercises powers granted to him under
the loan agreement or related security documents. These powers

generally permit the receiver to protect or realize the security

or assets of the company.



A receiéership is a form of corporate administration that can

be used for insolvent companies. The common cbject of all
receivership is that some independent person should be appoi;ﬂ:ed
to safeqguard the property of the company for the benefit of all
those entitled to it. Whilst receivership is in essence a
remedy for a debenture holder, winding up involves the adminis-
tration of the company's property for the benefit of all the
company's creditors. Generally, during the period of any
receivership of a company in liquidation, the receivers.
administration takes precedence and a liguidator has a secondary

role.1

A receivership like a provisional liquidation serves as a
breathing spa:;e for creditors to assess whether the company
should be wound up or not or to work out a rescue scheme.
During the period of receivership or administration, control
may be shared between the receiver or administrator and the
board of directors though in most cases the board is likely to
have a limited role. The director's powers of management

of the undertaking are placed in suspense during the period of

receivership insofar as their exercise would be inconsistent

1. This is the case whether the receivers is appointed before or
after the commencement of winding up - RE POTTERS OILS LTD (1986)
1 W.L.R. 201.
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