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ABSTRACT 

Drug trafficking in Malaysia is punishable with a mandatory capital 
punishment. To convict a person for drug trafficking is a laborious task for 
the prosecution. This paper presents the findings of the research on drug 
trafficking cases which revealed that the courts have been vigorous in 
meting out capital punishment. However, there are challenges faced by the 
prosecution in succeeding in cases. This study found various hindrances that 
frustrate the efforts in combating drug trafficking activities. In some cases, 
due to evidential procedures and requirements, the person accused for drug 
trafficking had to be acquitted even though the amount of drugs involved in 
the case appeared to suggest that there was some drug-related activities. 
Therefore, while capital punishment is theoretically aimed at deterring drug 
trafficking, much has to be done to achieve the intended objective. 

Keywords: drug trafficking, capital punishment, evidential procedures, 
acquittal, conviction 
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INTRODUCTION 

In Malaysia, capital punishment is imposed for drug trafficking crimes. It 
is a mandatory sentence under section 39B of the Dangerous Drugs Act 
1952 (Revised 1983) (henceforth "DDA"). Imposing a severe punishment is 
intended to discourage others from committing similar crimes [1] and refrain 
the offenders from committing a recurring crime. A harsh punishment for 
drug trafficking is aimed at eradicating drug related offences [2]. It is also 
to protect public interest [3] as drug trafficking activities have been found 
to affect the well-being of society [4], dangerous to health in view of its 
intoxicating nature [5]. Therefore, the implementation of death penalty on 
drug traffickers is justified in view of its hazardous nature. However, studies 
have found that crimes have not reduced with the imposition of capital 
punishment [6]. Enhanced enforcement, increased and better security are 
factors found to have contributed to a 70% drop in crime in the USA from 
1993 to 2011 [7] instead of severe punishment such as capital punishment. 
While most countries have relinquished capital punishment as a sentence in 
view of human rights interests [8], Malaysia still retains capital punishment 
for heinous crimes such as murder and drug trafficking [9]. While capital 
punishment is viewed as a severe and irreversible punishment, not all 
section 39B DDA cases resulted in conviction and ultimately execution of 
the accused. This paper examines whether capital punishment is an effective 
deterrent measure for drug trafficking in Malaysia. Based on the empirical 
evidence, there are various factors hampering the deterrent effects of capital 
punishment in eradicating drug trafficking. 

LEGAL PROCESS IN DRUG TRAFFICKING CASES 

The process of justice in Malaysia is stipulated in Section 180 of the Criminal 
Procedure Code and the burden of proving an accused person's guilt rests 
squarely on the prosecution as in all criminal cases. In order to convict the 
accused under section 39B(2), the prosecution has a burden to prove a prima 
facie case against the accused; that there is a case to be answered. To prove 
a prima facie case against the accused under section 39B(l)(a) and to enable 
conviction under section 39B(2) of DDA, the prosecution bears the burden 
of proving the following ingredients: (i) the drug or substance is a dangerous 
drug under section 2 of the Act, and which is listed in the First Schedule to 
the Act; (ii) the weight of the dangerous drug as stated in the charge; and 
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(iii) the accused was trafficking in dangerous drugs. Failure to prove the 
above ingredients would result in the accused being acquitted (Hisham A., 
2006). The prosecution's success in convicting the accused person, however, 
is contributed substantially by various bodies: the enforcement officers in 
policing drug trafficking activities, the investigating and arresting officers 
who are front liners in gathering evidence and seizing the perpetrators, 
as well as the evidence of the chemist confirming that the substance was 
indeed dangerous drugs prohibited under the DDA. Therefore, a concerted 
effort is required to ensure a guilty verdict. Without such concerted effort 
and resolute collaboration, capital punishment would not be able to attain 
its much needed deterrent effect. 

ANALYSIS OF DRUG TRAFFICKING CASES IN MALAYSIA: 
ISSUES IN CAPITAL PUNISHMENT AS A DETERRENT 
MEASURE 

A systematic and statistical analysis was made, based on the primary data 
derived from decided cases reported from the year 1991 to 2012 where the 
accused were charged under section 39B DDA. The cases were classified 
into several themes, based on the facts of each case, the factors of reasonable 
doubt raised in the case, decisions of the court and ratio decidendi (reasons 
behind decisions) in arriving at the decisions. Empirical data was then 
analysed using SPSS software. A total of 626 cases were obtained and 
analysed on the grounds for acquittal or conviction under section 39B DDA, 
defences raised by the accused, demographic background of the accused, 
and the types of drugs trafficked, where the drugs were discovered and the 
outcomes of appeals. Although not all cases on drug trafficking are reported 
in the law journals, the cases found are representative of the cases brought to 
the courts. Statistics from the Royal Malaysia Police or Polis Diraja Malaysia 
(PDRM) were also analysed to determine the corroboration between the 
cases in which investigations were carried out by the police leading to the 
arrest of the accused, and then being actually charged and convicted in 
court. In addition to the quantitative data, semi-structured interviews were 
conducted with respondents who are experienced lawyers handling 10 to 
40 drug trafficking cases per year. Thus, the respondents interviewed had 
immense experience in drug trafficking cases and the data obtained through 
the interviews were of value. 
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Based on the empirical evidence, capital punishment does not appear 
to be a conclusively deterrent punishment for drug trafficking because the 
volume of cases on section 39B DDA has increased over the years. The 
cases reached a high peak in 2012 where 74 cases on drug trafficking were 
found. This is corroborated by the increase in the number of arrests made 
by the narcotics department. The respondents interviewed in this research 
also unanimously concurred that the number of cases on drug trafficking 
had increased over the years. 

Figure 1: Drug trafficking cases in Malaysia 1991-2012 

With the increase in the number of cases, convictions have also 
increased. Even on appeal there have been more convictions than acquittals. 
But the increase in conviction and capital punishment sentences passed have 
not deterred drug trafficking. Out of 626 cases, 325 (or 51.9%) ended in 
conviction of the accused. In 301 cases which did not result in conviction, 
the accused persons were either acquitted or charged for a lesser offence. 
184 cases were involved in the reduction of the charge to one of possession 
of drugs, which does not entail capital punishment. 
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LEGAL FACTORS HAMPERING THE DETERRENT 
EFFECT OF CAPITAL PUNISHMENT 

There are hindrances to secure conviction under section 39B DDA and 
hence, the accused persons are willing to take the risk in trial. Based on 
the data collected for this research, among the reasons for acquittal in drug 
trafficking cases are: 

Figure 2: Reasons for acquittal 

POSSESSION OF DRUGS AND THE PLACE WHERE THE 
DRUGS WERE FOUND 

Possession is an essential ingredient to prove drug trafficking but it can be 
difficult to prove. In 51 cases, one of the contributing factors which led to 
acquittals was the difficulties faced by the prosecution to prove possession. 
Interviews with the respondents also corroborated this finding. Respondents 
who are experienced lawyers related difficulties faced by the prosecution 
in proving possession. Exclusivity of possession can be disputed by the 
accused when the drugs were found in a place where others had access. 
For example, in the case of Al-Bakhtiar bin Ab Samat v Public Prosecutor 
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(2012) 4MLJ 713, the exclusivity of possession could not be proved where 
other people had access to the room where drugs were found and one of the 
persons who had access was the accused's uncle who was a confirmed drug 
addict. Where drugs were seized from a house, there were more acquittals 
than convictions. Convictions are easily attained when drugs were found 
in or on the accused person's body (34 convictions, seven acquittals). 
There were equal numbers of conviction and acquittal (62 cases or 50% 
each) where drugs were found in cars. Being a driver of a car, for example, 
does not guarantee knowledge and possession of the drugs. In the case of 
Pendakwaraya v Miss Masana and Anor (2011) 3 AMR 222 the prosecution 
had failed to prove the most material ingredient of charges against both the 
accused which is possession of drugs. The only evidence against the accused 
was that he was the driver of the vehicle in which the drugs were found. 
This was insufficient to raise an inference of custody, control or knowledge. 
Thus, if there is no evidence to show that there is direct contact between 
the accused and the place where the drugs were found, the accused stands 
a better chance of being acquitted. 

THE TYPE OF DRUGS, WEIGHT AND TESTS 
CONDUCTED CONTRIBUTED TO THE DISCREPANCIES 
OF THE DRUGS 

Acquittals are contributed by the type of drugs as possession and tests 
on the drugs are dependent on the nature of the drugs. Out of 626 cases 
analysed, 333 cases involved trafficking cannabis. Of the 333 cases, 186 
led to convictions under section 39B, while the rest resulted in acquittal of 
the accused or reduction of the charge to one of possession of drugs, which 
does not entail capital punishment. In 137 cases involving heroin, more 
than half ended in acquittal. Out of 58 cases involving methamphetamine, 
there were more convictions than acquittals. Conviction can be difficult 
to obtain if the chemist's tests on the drugs are not conclusive or can be 
challenged. Acquittals were granted in 150 cases involving cannabis, 82 
cases involving heroin and 29 cases involving methamphetamine. Doubts 
and discrepancies in the exhibit is the main reason for acquittal when the 
case involved cannabis, whereas for heroin, acquittals were due to the 
difficulty in proving possession. 
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Based on the interview with the respondents, it was revealed that the 
lack of chemist departments or chemist laboratories affected the outcome 
of drug trafficking cases because this caused delay in testing the evidence 
to confirm that the exhibits are dangerous drugs, mishandling of drugs 
and inaccurate tests conducted. Apart from faults in running the tests, the 
respondents reported that the inability or lack of experience of chemists in 
answering questions raised by defence counsels during cross-examination 
can result in botched evidence for the prosecution. The chemist report is an 
important piece of evidence to convict the accused for drug trafficking. The 
exhibits seized from the accused must, in fact, be dangerous drugs under the 
DDA and must fulfil a certain weight to amount to trafficking. According 
to the respondents, evidence from the chemist is often challenged because 
of mistakes made by a chemist in analysing the drug or using a particular 
method of testing. The weight of the drugs, especially cannabis, can also 
be disputed because it is a raw material, requiring the investigators to send 
the evidence immediately to the chemist to avoid contamination on the 
evidence which would affect the weight of the substance failing to meet 
the legal requirements. Furthermore, the chemist report may need to be 
substantiated by other evidence such as the finger print evidence and the 
failure on the part of the police officer to obtain finger print evidence of 
the accused in proving the accused's knowledge on the drugs may be vital. 
In addition, it is also necessary to take a DNA test of the accused person 
to determine whether the small particle of drugs was found under the nail 
of the accused person. 

MISHANDLING AND LACK OF ACCOUNTABILITY OF 
THE DRUGS OR EVIDENCE 

Out of 301 cases where the accused were acquitted, 33 cases raised 
the defence of a break in the chain of evidence resulting in acquittals. 
Respondents interviewed emphasized on the importance of handling 
evidences and ensuring that there is no break in the chain of evidence. The 
police must account for the movements and handling of the evidences, 
particularly the drugs, from the time they were seized from the accused or 
crime scene until they were produced in court. Movements and safekeeping 
of the drugs particularly when the drugs were sent to the chemist department 
and subsequently returned to the police before they were produced in court 
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must be accounted for, eliminating any doubts on tampering or mixed up 
of the evidence. 

FLAWS IN THE INVESTIGATIONS CARRIED OUT BY THE 
POLICE 

Investigation on drug trafficking is carried out by the investigating officer 
and his team; the outcome of which then becomes the prosecution's case. 
The investigation is often challenged by counsels for the accused in a 
drug trafficking case. Generally, most respondents were of the view that 
improvement is needed in the investigations carried out by the investigating 
officers and in educating them. According to the respondents, a good 
prosecution is very much dependent on a thorough investigation which 
scrutinises all angles and possible versions of the occurrence of the 
crime. Among the areas that investigating officers need to improve are 
their technical skills on handling exhibits and giving proper accounts of 
what transpired in the course of investigation as well as documenting the 
movements of exhibits before producing them in court. Negligence on the 
part of the investigating officer in carrying out the necessary procedures 
would also affect the prosecution's case. Respondents would capitalise 
on the mistakes committed by the investigation team to challenge the 
prosecution's case and to raise a reasonable doubt. The best of prosecutors 
would not succeed if he had a weak investigator because investigation and 
prosecution must complement each other. 

STRONG DEFENCES OF THE ACCUSED RAISING 
REASONABLE DOUBTS 

Among the defences raised by the accused persons are: absence of 
knowledge (86 cases), bare denial (70), that the accused was not trafficking 
drugs (43), and the accused did not have possession/custody/control of 
drugs (65), the accused was an innocent or momentary carrier (24) and 
that the accused was framed (22). Findings of this study showed that the 
defence of absence of knowledge on drugs is one of the most frequent 
defences raised by the defence counsel; with more than half out of the 86 
cases resulted in conviction. Knowledge on drugs is an important element 
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that the prosecution must prove in order to convict under 39B of DDA. Out 
of the 70 cases in which the defence of bare denial was raised, 52 cases 
ended in conviction. This showed that mere denial is not a good defence. 
The defence counsel must use stronger defences to raise reasonable doubt. 
Another usual defence raised by the accused is the lack of an act amounting 
to trafficking. Out of the 43 cases in which such defence was raised, 31 
cases ended in acquittals of the accused compared with only 12 convictions. 
In the 35 cases in which the accused raised the defence that he did have 
exclusive possession on the said drugs, 19 cases resulted in acquittals 
and only 16 ended with convictions. Where the accused was caught with 
the drugs concealed in his bag or packages, the defence of an innocent or 
momentary carrier is frequently raised by the accused. Out of 24 such cases, 
16 cases had the accused convicted as compared with eight cases where 
acquittals were granted. In addition, the accused also used the defence of 
being framed where only seven out of the 22 such cases ended in acquittals 
as compared with 15 cases where conviction was granted. According to the 
respondents, intention or knowledge is the hardest to prove as the prosecutors 
have to create circumstances to draw inferences. Knowledge can be rebutted 
although the accused may be in possession of the drugs. When the accused 
is caught with a bag containing drugs, it is very likely that he would be 
acquitted if it can be shown that he has no knowledge of the contents of 
the bag. One of the common defences is that the accused was an innocent 
carrier without any knowledge or mens rea thereby disproving possession. 
However, knowledge can be presumed under section 39B DDA and thus, 
discrediting the defence. An example of presumption of knowledge is when 
a person is carrying a bag, he has custody and control of the bag and thus, 
by virtue of section 37B he is presumed to know what is inside the bag. 
Respondents would scrutinise the prosecution's argument and catch the 
prosecution where he uses double inference or more inferences to challenge 
the prosecution's case. 

CONCLUSION 

The impediments faced by the prosecution to secure convictions in section 
39B DDA cases have caused capital punishment to appear as ineffective in 
curbing drug trafficking crimes, particularly so when the number of cases on 
drug trafficking have been reported to increase over the years. Nevertheless, 

55 



SOCIAL AND MANAGEMENT RESEARCH JOURNAL 

the increase in the number of drug trafficking cases is also an indication 
of more extensive enforcement, policing and reporting of the crime. For 
death penalty to successfully achieve its deterrent effect in reducing or 
exterminating drug trafficking, the following actions are required: 

Enhancing the Resources and Manpower for Investigation to 
Improve the Strength and Quality of Investigation 

The strength of the prosecution's case is very much dependent on the 
investigations carried out. The quality of an investigation, the integrity of 
the police work in the gathering of evidence, and protection of the exhibits 
from the time of seizure of the drugs until the case is brought to court are 
among the factors which would affect the prosecution's case. Investigating 
officers require better training to investigate and help to build a strong 
case for the prosecution. They also need to be well-versed in the statutory 
presumptions as well as establishing a prima facie case so that no evidence 
is left unturned. More manpower is also essential for investigation to be 
effectively carried out. The investigating team and the prosecution need to 
be able to anticipate the common defences raised in a section 39B case so 
that they can eliminate any reasonable doubts which could arise. Flaws in 
investigation have to be eliminated to ensure that cases brought before the 
court would be sufficient to prove a prima facie case against the accused 
and consequently result in conviction of the accused. 

Increasing the Number of Chemist Laboratories, Resources 
and Manpower in the Chemist Department 

The chemist report and evidence of the chemist are essential for the 
prosecution's case. Lack of chemists to conduct tests (as well as to give 
evidence in court) and chemist laboratories would cause delay in cases. 
The quality of tests conducted by a chemist would also be affected if the 
chemist is burdened with heavy workload. Thus, the availability of chemists 
and chemist laboratories are essential to facilitate section 39B DDA cases. 
It is suggested that the existing laboratories and chemist departments in 
Malaysia be expanded to accommodate the increase in the number of section 
39B DDA cases. 
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Comprehensive and Continual Training for All Officers 
Involved in Drug Trafficking Cases 

Training on administrative and evidential procedures is not only 
essential for prosecution and investigation teams but also for every officer 
who is involved in handling the drugs and witnesses. It has been found 
that cases ended in acquittals because of inefficient handling of drugs and 
inefficiency in extracting evidence from witnesses. 

Protection for Witnesses and Informers to Encourage 
Cooperation in Obtaining Evidence on Drug Trafficking 
Activities 

Inability of the prosecution to locate and produce witnesses in court 
has contributed towards acquittals of accused persons charged under section 
39B DDA. Witnesses may possibly be made to 'disappear' by those with 
vested interest in destroying the prosecution's case. Witnesses may be 
intimidated and refuse to give information in investigation or evidence 
in court. Thus, protection of witnesses and informers are pertinent to the 
prosecution's case as those involved in drug trafficking industry are also 
involved in various other serious crimes. 

Enhancement of Regular Enforcement and Policing or 
Monitoring of All Entry Points to Malaysia 

Death penalty would not be a deterrent for drug traffickers if 
enforcement is lax. Regular and rigorous policing/monitoring of all entry 
points to Malaysia by the authorities would create fear among potential drug 
traffickers as well as increase the number of seizures and arrest. 

Eradicating Poverty and Other Drug-Related Temptations 

Financial incentives are said to be one of the factors for the increase 
in drug trafficking cases. Traffickers are motivated by monetary gains that 
they are willing to risk their lives as some are desperate due to poverty and 
lack of financial resources. While it is an uphill task, eradicating poverty 
and other drug-related temptations would not only reduce drug trafficking 
and drug related offences but also other crimes. 
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It has also been unanimously suggested by the respondents interviewed 
that the mandatory death penalty for drug trafficking should be abolished. 
Nevertheless, some respondents are still supportive of the death penalty 
but they viewed that it should not be made mandatory. Instead, judges 
should be given the discretion to impose the death penalty when the need 
arises. Cases involving large seizure of drugs (particularly those suspected 
of manufacturing drugs) and habitual/serial drug traffickers should be 
distinguished from those where the amount of drugs is rather negligible or 
those committing a first offence. Thus, judges may exercise their discretion 
to impose the death penalty in the former cases while in the latter the 
punishment would be of a lesser nature such as imprisonment or whipping. 
The setback for imprisonment, however, would be the increased expenditure 
on the public coffers as prison facilities would need to be expanded and 
more manpower needed. Nevertheless, in the long run, reforming a criminal 
may be more beneficial than subjecting him to death. Ultimately, it would be 
the decision of the government and lawmakers in abolishing the mandatory 
death penalty and substituting it with an alternative punishment. 
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